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scientific fact within the knowledge of 
the Commission as an expert body. 
Each fact officially noticed under this 
paragraph must be specified in the 
record with sufficient particularity to 
advise the parties of the matters which 
have been noticed or brought to the at-
tention of the parties before final deci-
sion and each party adversely affected 
by the decision shall be given oppor-
tunity to controvert the fact. 

(2) If a decision is stated to rest in 
whole or in part on official notice of a 
fact which the parties have not had a 
prior opportunity to controvert, a 
party may controvert the fact by filing 
an appeal from an initial decision or a 
petition for reconsideration of a final 
decision. The appeal must clearly and 
concisely set forth the information re-
lied upon to controvert the fact. 

§ 2.712 Proposed findings and conclu-
sions. 

(a) Any party to a proceeding may, or 
if directed by the presiding officer 
shall, file proposed findings of fact and 
conclusions of law, briefs and a pro-
posed form of order or decision within 
the time provided by this section, ex-
cept as otherwise ordered by the pre-
siding officer: 

(1) The party who has the burden of 
proof shall, within thirty (30) days 
after the record is closed, file proposed 
findings of fact and conclusions of law 
and briefs, and a proposed form of order 
or decision. 

(2) Other parties may file proposed 
findings, conclusions of law and briefs 
within forty (40) days after the record 
is closed. 

(3) A party who has the burden of 
proof may reply within five (5) days 
after filing of proposed findings and 
conclusions of law and briefs by other 
parties. 

(b) Failure to file proposed findings 
of fact, conclusions of law, or briefs 
when directed to do so may be consid-
ered a default, and an order or initial 
decision may be entered accordingly. 

(c) Proposed findings of fact must be 
clearly and concisely set forth in num-
bered paragraphs and must be confined 
to the material issues of fact presented 
on-the-record, with exact citations to 
the transcript of record and exhibits in 
support of each proposed finding. Pro-

posed conclusions of law must be set 
forth in numbered paragraphs as to all 
material issues of law or discretion 
presented on-the-record. An interve-
nor’s proposed findings of fact and con-
clusions of law must be confined to 
issues which that party placed in con-
troversy or sought to place in con-
troversy in the proceeding. 

§ 2.713 Initial decision and its effect. 

(a) After hearing, the presiding offi-
cer will render an initial decision 
which will constitute the final action 
of the Commission forty (40) days after 
its date unless any party petitions for 
Commission review in accordance with 
§ 2.341 or the Commission takes review 
sua sponte. 

(b) Where the public interest so re-
quires, the Commission may direct 
that the presiding officer certify the 
record to it without an initial decision, 
and may: 

(1) Prepare its own decision which 
will become final unless the Commis-
sion grants a petition for reconsider-
ation under § 2.345; or 

(2) Omit an initial decision on a find-
ing that due and timely execution of 
its functions imperatively and unavoid-
ably so requires. 

(c) An initial decision will be in writ-
ing and will be based on the whole 
record and supported by reliable, pro-
bative, and substantial evidence. The 
initial decision will include: 

(1) Findings, conclusions, and rul-
ings, with the reasons or basis for 
them, on all material issues of fact, 
law, or discretion presented on-the- 
record; 

(2) All facts officially noticed and re-
lied on in making the decision; 

(3) The appropriate ruling, order, or 
denial of relief with the effective date; 

(4) The time within which a petition 
for review of the decision may be filed, 
the time within which answers in sup-
port of or in opposition to a petition 
for review filed by another party may 
be filed and, in the case of an initial 
decision which may become final in ac-
cordance with paragraph (a) of this sec-
tion, the date when it may become 
final. 

VerDate Aug<31>2005 09:06 Jan 30, 2006 Jkt 208030 PO 00000 Frm 00104 Fmt 8010 Sfmt 8010 Y:\SGML\208030.XXX 208030


